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TO THE HONORABLE COURT OF CRIMINAL APPEALS: 

 Comes now JOEL GARCIA, Appellee in the court of appeals below 

and Petitioner before this Honorable Court, and files this brief pursuant 

to Texas Rule of Appellate Procedure 70.1. 

STATEMENT OF THE CASE 

Joel Garcia, hereinafter Appellee,1 was charged by indictment with 

three counts of intoxication manslaughter and one count of possession of 

a controlled substance.2 Appellee filed a motion to suppress evidence, 

namely, blood taken from him at the order of police officers without a 

search warrant and the results of testing on that blood.3 After a pre-trial 

hearing, the trial court granted the motion, entering extensive, oral find-

ings of fact and conclusions of law in support of its ruling.4 The State 

appealed pursuant to Article 44.01, Texas Code of Criminal Procedure.5 

                                           
 
1 See TEX. R. APP. P. 3.2 (“But if the State has appealed under Article 44.01 of the 

Code of Criminal Procedure, the defendant is the appellee.”). 

2 Clerk’s Record, Vol. 1 (hereafter CR 1) at 8–11. 

3 CR 1 at 81–83. 

4 See Reporter’s Record, Vol. 7 (hereafter [Vol. No.] RR) at 56, 95–109, 124; 8 RR 4, 

9–15; CR 2 at 587. 

5  CR 2 at 608–09. 
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On appeal to the Court of Appeals for the Eighth District at El Paso, the 

court reversed the trial court’s judgment, holding that exigent circum-

stances existed permitting the warrantless blood draw.6 

STATEMENT REGARDING ORAL ARGUMENT 

 This Court has granted oral argument in this case and Appellee 

continues to maintain that oral argument would assist this Court in its 

decision process. This case involves the trial court’s granting of Appellee’s 

motion to suppress blood evidence. The trial court entered extensive oral 

findings of fact and conclusions of law. These findings, as well as the ev-

idence presented to the trial court, are critical to the judgment in this 

case and oral argument would assist this Court in understanding the rel-

evant facts. 

ISSUES PRESENTED 

1. The court of appeals erred by applying a de novo standard of review to 

the trial court’s granting of Appellee’s motion to suppress evidence, 

failing to give “almost total deference” to the trial court’s findings of 

fact to support its conclusion that no exigent circumstances existed. 

 

2. The court of appeals erred by considering evidence that was not avail-

able to law enforcement at the time of the warrantless taking of Ap-

pellee’s blood as part of its exigent circumstances analysis. 

  

                                           
 
6 State v. Garcia, No. 08–15–00264–CR, 2017 WL 728367 at *12 (Tex. App.—El Paso 

Feb. 24, 2017)(not designated for publication). 
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STATEMENT OF FACTS 

In the early morning hours of December 24, 2014, police and fire 

department personnel responded to a motor vehicle accident in east El 

Paso.7 El Paso Police Department Officer Andres Rodriguez arrived and 

observed a hectic scene with two vehicles on fire and multiple bystanders, 

but also noted that there were other officers on the scene.8 Rodriguez 

came into contact with Appellee after another officer identified him as 

the driver of one of the vehicles involved.9  

Rodriguez noticed that Appellee had bloodshot eyes, slurred speech, 

and an odor of alcohol; based on those observations, he believed that Ap-

pellee was intoxicated by alcohol.10 This was consistent with Appellee’s 

admission of having three or four beers.11 Appellee also appeared dazed 

and had difficulty telling Rodriguez what happened, going back and forth 

between saying that he was the driver and then stating that he was not.12 

                                           
 
7 2 RR 20–22. One officer testified he was dispatched at 1:48 a.m. 3 RR 71. 

8 3 RR 154. 

9 3 RR 155–58. 

10 3 RR 155, 159, 181.  

11 3 RR 186, 198, 220. 

12 3 RR 156–61. 
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He ultimately admitted that he was the driver of one of the vehicles in-

volved in the accident.13 

While Rodriguez intended to subsequently transport Appellee to a 

local substation to perform field sobriety tests and continue his DWI in-

vestigation,14 a decision was made by emergency personnel instead to 

transport Appellee to a nearby hospital for examination.15 El Paso Police 

Department Officer Steven Torres accompanied Appellee as he went to 

the hospital while Rodriguez, knowing that Appellee had already refused 

to provide a blood specimen, went to a local substation to begin the pro-

cess of obtaining a search warrant to take Appellee’s blood.16  

Working as part of the DWI task force for the El Paso Police De-

partment, Rodriguez testified that he had extensive experience and was 

familiar with the procedures for obtaining a search warrant.17 He ex-

plained that as a matter of “routine,” it takes 30 to 45 minutes to prepare 

                                           
 
13 3 RR 160–61. 

14 3 RR 164–65. 

15 2 RR 26–29, 24–35; 3 RR 164–65. 

16 3 RR 73, 90–91, 166–67, 187. 

17 3 RR 147–48. 
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the warrant and get it down to the court to present to a magistrate.18 The 

magistrate was available from 9:00 p.m. to 6:00 a.m.19 He further ex-

plained that when he got to where the magistrates were located, if there 

was a line, he could let the judge know that “so he can try to get [him] in 

front so [they] can get that process done, try to get it done as fast as pos-

sible.”20 He was not aware of any procedures that allowed warrants to be 

faxed or e-mailed to the magistrates.21  

On the night of the investigation at issue, it took him about 10 to 

12 minutes to get to the Pebble Hills substation, arriving there at approx-

imately 2:40 a.m.22 He then called his sergeant at the scene to obtain 

additional information regarding the accident, learning that one of the 

passengers in the other vehicle involved had passed away.23 Based on the 

                                           
 
18 3 RR 149–51. 

19 3 RR 209. 

20 3 RR 152. 

21 RR 152–53. 

22 3 RR 169–70. 

23 3 RR 171. 
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information he received, as well as his own recollection, he began drafting 

his affidavit in support of the search warrant.24 

EMS meanwhile arrived at the hospital with Appellee at approxi-

mately 3:01 a.m.25  Once at the hospital, while nurses were standing by 

ready to administer an I.V. to Appellee, according to the attending emer-

gency room doctor, Dr. Gary Kavonian, Appellee was uncooperative and 

expressly told nurses that he did not want an I.V.26 Accordingly, Dr. Ka-

vonian ordered nurses that Appellee was not to receive any I.V. injection 

and no such injection was given.27 

Nevertheless, an off-duty police officer, Raul Lom, who was present 

at the hospital working as a security officer, observed what was happen-

ing, learned of the investigation, and decided to take matters into his own 

hands.28 

                                           
 
24 3 RR 171–74. 

25 2 RR 30, 49, 73–74, 184. 

26 2 RR 111, 113–14, 121–23. 

27 2 RR 122, 128–29. 

28 2 RR 141–42, 148–52. 
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Lom testified that as he was standing nearby while medical person-

nel treated Appellee, he saw a nurse with her back to him holding an I.V. 

bag in her hand.29 He testified that he could not hear what was being 

discussed, but he did see “that [Appellee’s] head movement indicated the 

universal movement as no.”30 Around the same time, Lom also began to 

learn about the accident and investigation through other police officers.31 

Eventually, Lom called and spoke with Rodriguez and learned he was 

back at the substation preparing to obtain a search warrant.32 

Despite knowing that a search warrant was in the works, and hav-

ing previously testified that he had seen Appellee apparently refusing 

treatment, Lom then testified as to what followed: 

LOM: Then at that moment, since I had been working in 

the hospital so long I had seen where some patients 

have come in refusing treatment and because that’s 

what it seemed to me like he was doing. And the 

nurses keep on coming to talk to him again and over 

and over sometime. And finally the patient decides 

to go ahead and get treated. 

 

                                           
 
29 2 RR 147. 

30 Id. 

31 2 RR 148–50. 

32 2 RR 151 
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THE COURT: Okay. Hold on. The patient decides to do 

what? 

 

LOM: To be treated. I’m sorry. 

 

STATE: So in this case, do you express any concerns with re-

gards to the bag you saw to Officer Andy Rodriguez? 

 

LOM: Yes, I did. 

 

STATE: What did you say to him? 

 

LOM: I’m thinking that at any moment they’re going to go 

ahead and put an I.V. in him. 

 

STATE: Okay. And at this time when you convey this infor-

mation that they’re getting ready to do an I.V., have 

you asked any medical staff to confirm? 

 

LOM: No, I didn’t. 

 

STATE: Did you ask the doctor? 

 

LOM: No.33 

 

Based on Lom’s belief that he was “very certain that any moment it 

could happen that [Appellee] would be injected with an I.V.,” he ordered 

Torres to instruct medical staff to take a blood sample from Appellee.34 A 

                                           
 
33 2 RR 152–53. 

34 2 RR 157–59, 164; 3 RR 83. 
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phlebotomist drew his blood at 3:17 a.m.35 Lom further explained for the 

first time on cross-examination that he was concerned that the I.V. could 

dilute the blood: 

LOM: It has always been discussed that it can dilute the 

blood. That it can -- I don’t know if there’s any proof 

that it can be done, but it’s always, they say don’t do 

it because once you go to court it’s going to come up -

-the issue. 

 

DEFENSE: Well, I understand that, sir, but the problem 

we’re having is you just admitted you don’t have any 

medical training? 

 

LOM: That’s right. I don’t. 

 

DEFENSE: So, you know, this is what they call some 

type of, este, urban legend among police officers that 

this could occur. In other words what I want to know 

is, tell me of what specific medical journal or any 

other medical source that this is true, that this could 

happen? 

 

LOM: I don’t have that, sir.36 

 

                                           
 
35 2 RR 184. 

36 Both Torres and Rodriguez also later testified about to this “urban legend.” See 3 

RR 98–99 (Torres); 3 RR 168–169 (Rodriguez). As discussed infra, however, one of the 

leading studies on this topic found the opposite: that introduction of intravenous flu-

ids has no effect on blood alcohol clearance. 
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Officer Torres, who was also present, offered a similar story. He 

testified that he observed a nurse standing next to a prep table with an 

I.V. on it and “she looked like she was getting ready to use it.”37 While he 

tried to confirm with the nurse or other medical personnel whether Ap-

pellee was going to receive an I.V., he “didn’t get a clear answer.”38 After 

Lom spoke with Rodriguez, Lom told him that Rodriguez wanted him to 

order that blood be drawn from Appellee.39 He testified he believed exi-

gent circumstances existed because, like Lom, he believed that Appellee 

was going to be injected with an I.V.40 Accordingly, he ordered a nurse to 

draw blood from Appellee.41 

Rodriguez testified that he recalled getting a call from Lom around 

3:10 a.m., telling him that “they’re going to start to put I.V., maybe med-

icine on your defendant or your arrestee.”42 Rodriguez, taking Lom’s 

“word as gold,” confirmed that he told Lom to tell Torres to take the blood 

                                           
 
37 3 RR 78. 

38 3 RR 79–81. 

39 3 RR 82. 

40 3 RR 97–100.  

41 3 RR 144. 

42 3 RR 174. 
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immediately.43 By the time Rodriguez left the substation and arrived at 

the hospital at 3:22 a.m., they had already taken the blood from Appel-

lee.44 He also discovered that Appellee had, in fact, refused to accept any 

kind of treatment.45 

The phlebotomist who drew Appellee’s blood, Adriana Gandara, 

also testified regarding the circumstances surrounding the blood draw. 

She explained that she was present, along with the doctor and other 

nurses, when personnel brought Appellee into the emergency room.46 She 

stated that her job was to draw the blood work “because usually that’s 

what I do.”47 She did not do that immediately, however, because she was 

waiting for the doctor to examine Appellee.48 Gandara testified that she 

then discussed obtaining a blood sample for the police but “one of the 

officers told me that they didn’t have the paperwork” and asked her to 

                                           
 
43 3 RR 175, 192. 

44 Id. 

45 3 RR 195, 219. 

46 5 RR 79–80. 

47 5 RR 80. 

48 5 RR 90. 
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“wait for them to get that.”49 She left but was paged about 20 minutes 

later to return and draw the blood which she did at 3:17 a.m.50 

After both sides rested, the trial court heard argument from the de-

fense and then the State. Once the State began its argument, it became 

immediately apparent when the trial court interrupted the attorney for 

the State in the middle of her argument that it did not find Lom nor 

Torres and their account of the facts regarding the “exigent circum-

stances” to be credible: 

[T]he fact is that exigent circumstances are to be determined 

on a case-by-case basis. And do you agree, do you not, based 

upon the evidence here, that -- especially from the phleboto-

mist, that the reasonableness of Officer Lom’s conclusion and 

Torres’s conclusion based upon Officer Lom’s, you know, indi-

cations that it was imperative, it was now or never, that the 

blood was -- that there was an I.V. or something going to be 

drawn, is totally disbelievable. It’s not credible at all. Espe-

cially with -- especially, and I don’t believe Officer Lom’s as-

sessment nor officer Torres’s assessment.51 

 

The trial court then seized on the fact that “medical personnel including 

the doctor, including the nurses, all said that they weren’t going to draw 

                                           
 
49 5 RR 80, 91–92, 97. 

50 5 RR 80. 

51 7 RR 12. See also 7 RR 13 (“So as far as the exigent circumstances and Lom’s as-

sessment and Torres’s assessment, it’s not credible). 
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any blood” from Appellee, as well as the fact that officers — not medical 

personnel — instructed the phlebotomist to draw Appellee’s blood.52 After 

the State concluded its argument, another attorney for the State and the 

trial court continued to engage in a dialogue where the trial court again 

made repeated, explicit findings that it did not find Lom nor Torres to be 

credible.53 The trial court then ruled that it was suppressing the blood 

and evidence of analysis on the blood, specifically stating that the officers 

violated the Fourth Amendment, that there were no exigent circum-

stances, and the officers’ testimony with regard to their assessment of the 

circumstances was not credible.54 It did not do this just once, however. 

The trial court again, later in the hearing, made the same ruling, 

adding to its findings.55 It noted that it found the testimony of the medical 

and fire department personnel to be credible, as well as the officers “with 

regards to the to the establishment of factors in being able to make a 

                                           
 
52 7 RR 14. 

53 7 RR 49–54 

54 7 RR 56–57. 

55 7 RR 95–96, 100–09. 
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determination whether the defendant was intoxicated, therefore ena-

bling them and providing sufficient evidence to justify a blood warrant” 

and that officers could have obtained a warrant by approximately 3:20 to 

3:25 a.m.56 However, when it came to Lom and Torres, it again reiterated 

that their account of the facts and assessment of what they believed were 

exigent circumstances was not credible: 

Which again, leads the Court to believe, based upon the re-

view of the evidence, that at the time that the blood was 

drawn, there was no exigency and therefore a warrant should 

have been — or could have had the warrant by that point in 

time.  And even at that point, when he made that indication 

or indicated to the phlebotomist that they needed to get pa-

perwork, even then they could have gotten a warrant because 

at that point there was no blood draw, no I.V. even in question.   

And so the Court again, finds the testimony of the phle-

botomist credible.  It does not find the testimony of Officer Lom 

credible with regards to his determination in his mind that 

exigency existed to interfere. 

 

*** 

 

That again, goes to the Court’s determination that Officer 

Lom’s testimony and Officer Torres’ testimony is not credible 

concerning the so-called quote, unquote exigent circum-

stances existing at the time to draw the blood.57 

 

                                           
 
56 7 RR 95–96. 

57 7 RR 106–07. 
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The trial court also took issue with Lom’s and other witness’ testi-

mony that the I.V. could dilute or somehow otherwise affect the blood and 

its alcohol concentration: 

And the Court will just make a note on the record that even if 

– let’s say for example, there had been an I.V. performed on 

the defendant, there’s no evidence before the Court, except 

general speculative evidence, that an I.V. would maybe dilute 

the blood. To what extent, there was no evidence involved.58 

 

At the conclusion of the hearing, the trial court then, for the third time, 

restated its ruling, suppressing the blood and any analysis of it due to 

officers obtaining it without a search warrant or exigent circumstances, 

and, once again, found that Lom and Torres were not credible.59 

 Then, in an apparent effort to not leave any doubt about its ruling, 

the trial court reconvened the parties a week later to supplement its rul-

ing and findings. It again cast doubt on Lom and other witness’ testimony 

that the I.V. would dilute or otherwise affect the blood, but then stressed 

again that there was no evidence that Appellee was going to receive an 

                                           
 
58 7 RR 105. 

59 7 RR 124. 
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I.V.60 Immediately thereafter, the trial court brought up for the first time 

throughout the entire proceeding the matter of Appellee being charged 

also with possession of a controlled substance, namely, cocaine, question-

ing when and where it was found.61 The attorney for the State responded 

by stating that after Appellee was taken into custody, a booking cashier 

at the jail who was counting money in Appellee’s wallet found the cocaine 

there.62 Otherwise, there was no other mention of cocaine anywhere else 

in the record by any witness. The blood test results, admitted as State’s 

Exhibit 16, reflected that analysis conducted on Appellee’s blood and is-

sued by the lab on April 8, 2015 — more than three months after the 

night of the accident — showed the presence of 0.13 milligrams per liter 

of benzoylecgonine, a metabolite of cocaine.63 The State offered no testi-

mony or evidence to explain what that substance was or did in terms of 

causing any impairment. 

  

                                           
 
60 8 RR 13–14. 

61 8 RR 15. 

62 Id. 

63 See State’s Exhibit 16, admitted at 3 RR 69 and located on page 271 of the PDF 

version of Volume 9 of the Reporter’s Record. 
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SUMMARY OF THE ARGUMENT 

 The trial court granted Appellee’s motion to suppress the warrant-

less taking of his blood. More importantly, the trial court rejected the 

State’s exigent circumstances justification and made multiple, explicit 

findings of fact to support its ruling. This included finding that medical 

personnel were unequivocally not going to inject Appellee with an I.V. 

and that the police officers’ belief otherwise, thus leading them to believe 

they were faced with exigent circumstances, was not credible. It also 

found that, even if Appellee were to receive the injection, the officers’ be-

lief that this I.V. would have contaminated or “diluted” the blood was 

entirely speculative and without any basis or evidence to support it. 

Despite these findings of historical fact, the court of appeals erred 

by failing to give almost total deference — much less any deference — to 

them. Instead, it engaged in its own de novo review of the evidence pre-

sented and, based upon certain evidence which the trial court found to be 

not true nor credible, found that exigent circumstances justified the war-

rantless blood draw. Then, only adding to the error, it relied upon the fact 

that Appellee’s blood contained cocaine metabolite as part of its exigent 

circumstances analysis when there was no evidence presented to the trial 
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court to explain what this substance was or did in terms of causing any 

impairment. More importantly, there was no evidence that officers or any 

witness believed that Appellee’s intoxication was caused by cocaine or 

cocaine metabolite. The only evidence presented related to either came 

from a lab analysis issued almost three months after the warrantless 

blood draw showing only the presence of cocaine metabolite. 
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ARGUMENT 

GROUND FOR REVIEW ONE 

THE COURT OF APPEALS ERRED BY APPLYING A DE NOVO STAND-

ARD OF REVIEW TO THE TRIAL COURT’S GRANTING OF APPELLEE’S 

MOTION TO SUPPRESS EVIDENCE, FAILING TO GIVE “ALMOST TOTAL 

DEFERENCE” TO THE TRIAL COURT’S FINDINGS OF FACT TO SUP-

PORT ITS CONCLUSION THAT NO EXIGENT CIRCUMSTANCES EX-

ISTED. 

A. The court of appeals’ de novo review of the facts. 

The court of appeals started its opinion by recounting the facts pre-

sented to the trial court, detailing the testimony of multiple witnesses.64 

It spent almost nine pages doing so.65 However, nowhere in its opinion 

did it make as much as a reference to the trial court’s multiple findings 

of fact and conclusions of law discussed supra. In fact, the word “findings” 

is mentioned nowhere in its opinion except in a parenthetical.66  

Ironically, the court recognized the well-established law that a re-

viewing court is to give almost total deference to the trial court’s findings 

                                           
 
64 Garcia, 2017 WL 728367 at *1–4, slip op. at 2–11. 

65 Id. 

66 Id. at *5, slip op. at 12 (citing Evans v. State, No. 14–13–00642–CR, 2015 WL 

545702, at *6 (Tex. App.—Houston [14th Dist.] Feb. 10, 2015, pet. ref’d)(mem.op., not 

designated for publication), a case that dealt with implied findings where the trial 

court — unlike here — made no findings of fact or conclusions of law). 
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of fact.67 Nevertheless, although the court rejected multiple arguments 

made by the State to support its theory that exigent circumstances justi-

fied the warrantless taking of Appellee’s blood, it latched on to the fol-

lowing facts: (1) a nurse was going to administer an I.V. to Appellee, (2) 

Officer Lom and Torres saw this and believed that Appellee was about to 

be administered an I.V. or medication, (3) I.V. fluids or medication would 

dilute or contaminate Appellee’s blood, and (4) blood testing analysis 

showed that Appellee was intoxicated by alcohol and cocaine metabo-

lites.68 Based on these facts, the court set out its ultimate holding and 

reasoning in one paragraph at the conclusion of its opinion: 

We therefore conclude that Garcia’s circumstances are more 

akin to Cole than to Weems. Garcia’s accident resulted in three 

deaths, several cars afire, and the necessity of numerous of-

ficers on the scene. While his intoxication was induced by al-

cohol and cocaine metabolites rather than by methampheta-

mines, the Higginbotham concern persists. Introducing intra-

venous saline or other medication, particularly narcotic 

medication, would likely compromise the blood sample by im-

peding the ability to determine the rate of dissipation. For 

these reasons, we sustain the State’s sole point and reverse 

and remand for trial.69 

 

                                           
 
67 Id. at *4, slip op. at 11. 

68 Id. at *9–12, slip op. at 21–26. 

69 Id. at *12, slip op. at 26 (emphasis added). 
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 The irony exists because, of those facts highlighted in the para-

graph above, the trial court either (a) found them not be true, (b) found 

them to not be credible, (c) found them to be speculative and without any 

basis or evidence to support them, or (d) never heard any evidence to sup-

port them.70 

B. The well-established law that a reviewing court is to give 

almost total and complete deference to the trial court’s find-

ings of fact. 

Twenty years ago, this Honorable Court considered what the appro-

priate standard of review was for a trial court’s ruling on a motion to 

suppress in the seminal case, Guzman v. State.71 That opinion gave clear 

guidance that an appellate court is to give “almost total deference to a 

trial court’s determination of the historical facts,” as well as “application 

of law to fact questions” or “mixed questions of law and fact” if the reso-

lution of those ultimate questions turns on an evaluation of credibility 

and demeanor.72 This Court drew this conclusion from the Supreme 

                                           
 
70 Further irony exists because the court also recognized that, “We do not engage in 

our own factual review of the trial court’s decision,” and yet did that anyway. Id. at 

*4, slip op. at 12 (citing Garcia v. State, 15 S.W.3d 533, 535 (Tex. Crim. App. 2000)). 

71 955 S.W.2d 85 (Tex. Crim. App. 1997). 

72 Id. at 89. 
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Court decision, Miller v. Fenton, which noted that where a judicial actor 

is in a better position to decide the issue, such as when the issue involves 

the credibility of a witness, “thereby making the evaluation of that wit-

ness’ demeanor important, compelling reasons exist for allowing the trial 

court to apply the law to the facts.”73  

This Court in subsequent opinions expounded on this, noting that, 

at a hearing on a motion to suppress, the trial judge is the sole and ex-

clusive trier of fact and judge of the credibility of the witnesses as well as 

the weight to be given their testimony.74 As this Court explained in Ross, 

the judge may believe or disbelieve all or any part of a wit-

ness’s testimony, even if that testimony is not controverted. 

This is so because it is the trial court that observes first hand 

the demeanor and appearance of a witness, as opposed to an 

appellate court which can only read an impersonal record.75 

 

Hence, when the trial court makes express findings of fact as the 

trial court did here, a reviewing court is to view the evidence in the light 

                                           
 
73 Id. at 87 (citing Miller v. Fenton, 474 U.S. 104, 114–16, 106 S. Ct. 445, 88 L. Ed. 2d 

405 (1985)). 

74 Romero v. State, 800 S.W.2d 539, 543 (Tex. Crim. App. 1990); State v. Ballard, 987 

S.W.2d 889, 891 (Tex. Crim. App. 1999); State v. Ross, 32 S.W.3d 853, 855 (Tex. Crim. 

App. 2000); Valtierra v. State, 310 S.W.3d 442, 447 (Tex. Crim. App. 2010). 

75 Ross, 32 S.W.3d at 855. 
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most favorable to the trial court’s ruling and determine whether the evi-

dence supports those findings, again, giving them almost total and com-

plete deference.76 

This Court recently applied this standard in Cole v. State, a case 

like this one involving the taking of an intoxicated suspect’s blood with-

out a warrant and the issue of whether exigent circumstances justified 

such a taking.77 In that case, the trial court denied the appellant’s motion 

to suppress, but like in this case, made several verbal findings and con-

clusions to support its ruling, including the fact that there was “uncer-

tainty of Cole’s physical condition and the valid concern that medication 

administered at the hospital could affect any subsequent blood sample.”78 

The court of appeals reversed the trial court’s ruling, finding that the 

record failed to establish exigent circumstances.79 In regard to the con-

cern over the administration of medication and its effect on the blood 

                                           
 
76 Valtierra, 310 S.W.3d at 447; State v. Rodriguez, 521 S.W.3d 1, 8 (Tex. Crim. App. 

2017) 

77 Cole v. State, 490 S.W.3d 918 (Tex. Crim. App. 2016). 

78 Id. at 921. 

79 Cole v. State, 454 S.W.3d 89, 101–103 (Tex. App.—Tyler 2014, pet. granted). 
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sample, the court only noted that there was no evidence regarding the 

rate of dissipation.80 

 On discretionary review, this Court reversed the court of appeals’ 

judgment. Judge Keasler, writing for the majority, noted several points 

justifying the exigency including the finding made by the trial court that 

the officer there “was reasonably concerned that both potential medical 

intervention performed at the hospital and the natural dissipation of 

methamphetamine in Cole’s body would adversely affect the reliability of 

his blood sample.”81 Additionally, the officer “was reasonably concerned 

that the administration of pain medication, specifically narcotics, would 

affect the blood sample’s integrity.”82 Again, this was entirely consistent 

with the trial court’s express findings of fact. 

Like the court of appeals in Cole, the court of appeals here also 

failed to give any deference to the trial court’s multiple, explicit findings, 

to support its conclusion that exigent circumstances did not exist. Even 

                                           
 
80 Id. at 102–03. 

81 Cole, 490 S.W.3d at 926. 

82 Id. 
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worse, however, is the fact the court of appeals failed to even acknowledge 

those findings.  

C. The court of appeals failed to consider the trial court’s mul-

tiple, explicit findings that Appellee was not going to be in-

jected with an I.V. 

The court of appeals’ decision to reverse the trial court’s granting of 

Appellee’s motion to suppress was predicated on the fact that medical 

personnel were going to inject or introduce “saline or other medication” 

into Appellee.83 The trial court, however, found from the evidence pre-

sented that this never was going to happen.  

Both a nurse, Elsie Andrade, and the phlebotomist, Adriana Gan-

dara, testified that they were set up and ready to administer an I.V. and 

draw blood as soon as Appellee arrived at the hospital.84 However, as Dr. 

Gary Kavonian testified, Appellee was uncooperative and expressly told 

nurses that he did not want an I.V.85 Accordingly, Dr. Kavonian ordered 

                                           
 
83 Garcia, 2017 WL 728367 at *12, slip op. at 26. 

84 2 RR 82, 85 (Andrade’s testimony); 4 RR 80, 90 (Gandara’s testimony). 

85 2 RR 111, 113–14, 121–23. 
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nurses that Appellee was not to receive any I.V. injection and no such 

injection was given.86 

The trial court subsequently made its findings consistent with this 

testimony: 

• “And all the medical personnel including the doctor, including 

the nurses, all said that they weren’t going to draw any blood, 

that the defendant had refused any sort of treatment. He had 

been refusing treatment since the beginning when the fire per-

sonnel picked him up at the scene. He had refused everything 

and anything and he was being uncooperative. They weren’t go-

ing to do anything.”87 

 

• “And then we get into the situation that once that everything has 

been decided, as far as the medical personnel, that no I.V. is go-

ing to be done, no blood is going to be drawn.”88 

 

• “And that’s where the doctor and everybody said, hey, he’s unco-

operative, we stop treatment. We’re not going to take anything, 

everybody, I.V., blood, nothing.”89 

 

• “…it corroborates the fact that all medical care concerning blood 

draw, I.V.s or whatever, had been terminated by the hospital.”90 

 

                                           
 
86 2 RR 122, 127–29. See also 2 RR 85 (Andrade testifying she did not administer the 

I.V. because she was “told that only scans were going to be done, an I.V. wasn’t needed 

or blood wasn’t going to be needed.”). 

87 7 RR 14. 

88 7 RR 15. 

89 7 RR 24. 

90 7 RR 31. 
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• “He’s not receiving treatment from the I.V. and he’s not receiving 

treatment . . . from the phlebotomist. No, he’s not because the 

evidence is clear. They said he refused, we stopped and the next 

thing I did -- the doctor says is, I ordered a CT scan just to make 

sure and see if everything was okay. But everything else con-

cerning any treatment had been terminated.”91 

 

• “But as far as an I.V. being administered, that was never an ex-

igent circumstance based upon the totality of the circumstances 

and the testimony in this case.”92 

 

• “I’m just going to make a findings (sic) of fact, and that’s going to 

be my finding of fact. That based upon the evidence, all the evi-

dence that was presented to the Court, all the witnesses, all the 

witnesses and that, you know, all the medical people, everybody 

could hear, whatever. The officers were present. The assessment 

by the medical people. There was no I.V. going to be done. The 

doctor was not going to assess it. The I.V. person was not going 

to take it. The blood was not going to be drawn.”93 

 

• “That the defendant refused any treatment, that the -- according 

to the testimony of the medical personnel, therefore nothing was 

taken, no I.V.s, no blood.”94 

 

• “Especially the medical personnel indicated that there was no 

blood nor an I.V. to be conducted or was conducted at the time 

that the blood draw was ordered.”95 

 

                                           
 
91 7 RR 32. 

92 7 RR 39. 

93 7 RR 55. 

94 7 RR 101. 

95 7 RR 104. 
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• “But again, the Court has already found there was never an I.V. 

going to be given nor was there any blood going to be taken. Be-

cause in order for them to even approach the nurses to be able to 

get the blood, they have to -- all medical treatment with regards 

to any sort of I.V. or blood draw had terminated because the doc-

tor had already called off any sort of treatment, had called off all 

the nurses.”96 

 

All of these were findings of historical fact. Accordingly, the court 

of appeals was required to give them almost total and complete defer-

ence.97 It completely failed to do so. Instead, the court erroneously relied 

on the fact that medical personnel were going to administer an I.V to 

Appellee to conclude that exigent circumstances existed. Because, as the 

trial court found, that was never going to happen, this provides no sup-

port for that conclusion of law. 

D. The court of appeals failed to consider the trial court’s mul-

tiple, explicit findings that Officers Lom and Torres were 

not credible. 

The court of appeals examined this Court’s decision in Cole at great 

length before coming to its conclusion that the circumstances here were 

“akin to Cole.”98 While the trial court in Cole made an explicit finding 

                                           
 
96 8 RR 14. 

97 Ross, 32 S.W.3d at 855. 

98 Garcia, 2017 WL 728367 at *12, slip op. at 26. 
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that the officer had a valid concern that medication administered at the 

hospital could affect any subsequent blood sample99 — a finding that this 

Court gave almost complete and total deference to in its review of the 

case100 — in this case, the trial court found that Officers Lom and Torres’ 

concern that Appellee was going to be injected with an I.V. or something 

else was not credible nor reliable and did so on multiple occasions:  

• “It’s not credible at all. Especially with -- especially, and I don’t 

believe Officer Lom’s assessment nor officer Torres’s assess-

ment.”101 

• “So as far as the exigent circumstances and Lom’s assessment 

and Torres’s assessment, it’s not credible.”102 

• “Based upon the evidence they’re not credible.”103 

• “I’m saying that they are not credible in making a determination 

in their minds that there were exigent circumstances to justify a 

warrantless blood draw. That’s what I’m saying based upon the 

evidence.”104 

• “But what I’m saying is this, the Court does not believe Officer 

Lom’s assessment that there were exigent circumstances exist-

ing at the time based upon the fact that the guy, a defendant, is 

                                           
 
99 Cole, 490 S.W.3d at 921. 

100 Id. at 926. 

101 7 RR 12. 

102 7 RR 13. 

103 7 RR 50. 

104 Id. 
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laying down and he sees him shaking his head and the person 

with the I.V. is going like this. And that’s it. There’s no I.V. in 

her hand even. It’s just a bag and he can’t hear or see what’s 

going on. At that point he says, those are exigent circumstances, 

I call Rodriguez? . . . That’s not credible.”105 

• “I’m entering a finding that they’re not credible. Okay. That the 

officer’s testimony with regards to what formed the basis for the 

exigency in his mind, is not credible.”106 

• “The fact is that it’s not credible. The Court is making a finding 

based upon the testimony of all the witnesses, including the med-

ical witnesses, especially the medical witnesses, especially the 

phlebotomist, that says that the determination that these offic-

ers are trying to convince or put forth that there were exigent 

circumstances that blood was going to be drawn or that an I.V. 

was about to occur, is not credible.”107 

• “It’s not credible based upon the evidence. The Court is in its -- 

in its rule (sic) as the trier of fact, which even the supreme court, 

everybody says, the Court makes that decision based upon be-

cause he can see the demeanor of the witnesses, the Court can 

listen to all the evidence, evaluate the totality of the circum-

stances.”108 

• “My ruling is that he’s not credible and that there were no exi-

gent circumstances and he should have had a warrant.”109 

• “There were no exigent circumstances to justify a warrantless 

blood draw. And Officer Lom’s and Officer Torres’ testimony is 

                                           
 
105 7 RR 50–51. 

106 7 RR 51. 

107 7 RR 52. 

108 7 RR 53. 

109 7 RR 54. 
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not credible with regards to their assessment and the reasona-

bleness of their conclusion that exigent circumstances ex-

isted.”110 

• “And his assessment of what was going on is in error, is not cred-

ible. That his testimony is not consistent with the testimony of 

all the other witnesses there at the time.”111 

• “It does not find the testimony of Officer Lom credible with re-

gards to his determination in his mind that exigency existed to 

interfere.”112 

•  “That again, goes to the Court’s determination that Officer 

Lom’s testimony and Officer Torres’ testimony is not credible 

concerning the so-called quote, unquote exigent circumstances 

existing at the time to draw the blood.”113  

• The Court has specifically indicated that Officer Lom -- and if 

Officer Torres is in agreement with Officer Lom and I think Of-

ficer Torres was basically reacting to Officer Lom and deferring 

to his -- to the fact that he had been on the force longer, that their 

assessment is not credible with regards to the exigent circum-

stances that would warrant a warrantless blood draw, so those 

are suppressed.”114 

• “And as far as the exigent circumstances that the State is relying 

on based upon the testimony of Officer Lom and Torres, again, 

                                           
 
110 7 RR 57. 

111 7 RR 104. 

112 7 RR 106. 

113 7 RR 107. 

114 7 RR 124. 
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I’ve already made a determination on that, that that was not 

credible.”115 

• “I don’t believe that Officer Lom is credible.”116 

These were also findings of historical fact, much akin to a fact finder 

deciding whether a defendant committed a crime intentionally. Thus, the 

court of appeals was required to give almost total and complete deference 

to these findings.117 The court of appeals, again, completely failed to do 

so in coming to its conclusion that exigent circumstances existed. Be-

cause, as the trial court found, the officers’ belief that medical personnel 

were going to inject Appellee with an I.V. was not credible, this provides 

no support for that conclusion of law.  

E. The court of appeals failed to consider the trial court’s mul-

tiple, explicit findings that the theory that the blood would 

be compromised by the I.V. was entirely speculative and had 

no basis or evidence to support it. 

The court of appeals then reasoned that this injection of saline or 

other medication, (even though the trial court found that it was not going 

to happen) “would likely compromise the blood sample by impeding the 

                                           
 
115 8 RR 12. 

116 8 RR 14. 

117 Ross, 32 S.W.3d at 855. 
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ability to determine the rate of dissipation.”118 Again, this was entirely 

contrary to the trial court’s findings based on the evidence presented: 

• “And the Court will just make a note on the record that even if -

- let’s say for example, there had been an I.V. performed on the 

defendant, there’s no evidence before the Court, except general 

speculative evidence, that an I.V. would maybe dilute the blood. 

To what extent, there was no evidence involved.119 

• “That in making the Court’s finding, even the Court will note 

even if, let’s say for example, there’s no testimony here before the 

Court, the mere fact that he might have taken, let’s say, or if 

there had been an I.V. done or about to be done, at approximately 

3:10, 3:15, whatever, that a lot depends on how the I.V. works, 

how, if it’s a drip, how much is being dripped into the I.V. and 

being injected into the defendant, that would dissipate any, any 

evidence of alcohol in the blood. There’s no evidence to indicate 

that. That that, in and of itself, is speculative and of no value in 

the Court’s determination as to what extent and to how diluted 

the blood would have been.”120  

• “As far as the evidence concerning the I.V., the Court has no ev-

idence before it concerning how an I.V. would affect the blood. 

Whether it would -- how long it would take for it to dissipate the 

alcohol level in the blood to the extent where it would just com-

pletely rid the blood of any indication of alcohol, we don’t know. 

There’s no evidence that would substantiate any sort of a specu-

lation with regards to that, just general conclusions that it would 

have some impact.”121 

                                           
 
118 Garcia, 2017 WL 728367 at *12, slip op. at 26. 

119 7 RR 105. 

120 7 RR at 108. 

121 8 RR 13. 
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• “So there’s no evidence to indicate how and to what extent that 

I.V., if it would have been given, how it would have been af-

fected.”122 

 

This finding is consistent with one of the leading studies on the 

topic by Drs. James Li, Trevor Mills, and Ray Erato and published in The 

Journal of Emergency Medicine.123 In their study, they noted a trend in 

the southern United States for emergency departments to administer I.V. 

fluid therapy to help “sober up the patient more quickly” but noted the 

“lack of literature support” to show that I.V. fluids truly did that.124 Ac-

cordingly, they sought out to determine if administering I.V. fluids actu-

ally affected the rate of alcohol (ethanol) elimination using “the guide-

lines for human research adopted by the American Medical Association 

and outlined in the Declaration of Helsinki.”125 Their study concluded 

                                           
 
122 8 RR 14.  

123 James Li, Trevor Mills & Ray Erato, Intravenous Saline Has No Effect on Blood 

Ethanol Clearance, 17 J. EMERGENCY MEDICINE 1 (1999) (abstract located at https:// 

www.ncbi.nlm.nih.gov/pubmed/9950378; full copy attached as Appendix to this brief). 

124 Id. at 1. Dr. Kavonian’s testimony that a saline I.V. “could probably dilute any 

type of solvent” in the blood, 2 RR 118, is a perfect example of this unsubstantiated 

belief that the authors noted existed in emergency departments. 

125 J. Li, 17 J. EMERGENCY MEDICINE at 1. 
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that “that i.v. fluids do not accelerate physiologic ethanol clearance mech-

anisms” — entirely opposite of what Lom and other witnesses tried to 

present to the trial court.126 

Indeed, if the injection of saline or other medication would “likely 

compromise the blood sample by impeding the ability to determine the 

rate of dissipation,” then hundreds if not thousands of intoxicated driving 

convictions across this State are subject to question because those results 

were obtained from a hospital after presumably an I.V. was given to the 

suspect.127 In short, the court of appeals disregarded not only the trial 

court’s explicit factual findings, but regularly accepted scientific princi-

ples. 

There is little doubt that exigent circumstances should be used 

rarely as a justification for a warrantless intrusion into a person’s 

                                           
 
126 Id. at 4. 

127 See e.g. State v. Hardy, 963 S.W.2d 516, 518 (Tex. Crim. App. 1997); Kirsch v. 

State, 276 S.W.3d 579, 582 (Tex. App.—Houston [1st Dist.] 2008, aff’d 306 S.W.3d 

738 (Tex. Crim. App. 2010). 
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body.128 If trial courts, like the one here, are not given the required def-

erence to determine whether the facts support the justification, law en-

forcement will only continue to act first and then come up with excuses 

later, no matter how unbelievable they are. Worse, as this case estab-

lishes, is that anyone taken to a hospital, given just the potential of hav-

ing substances injected to their body — despite how unreasonable and 

not credible that belief is — faces having their blood drawn without a 

warrant. For all these reasons, this Court should, pursuant to Texas Rule 

of Appellate Procedure 78.1(c), reverse the judgment of the court of ap-

peals, affirm the trial court’s judgment granting Appellee’s motion to sup-

press, and order that this case be remanded back to the trial court for 

further proceedings. 

GROUND FOR REVIEW TWO 

THE COURT OF APPEALS ERRED BY CONSIDERING EVIDENCE THAT 

WAS NOT AVAILABLE TO LAW ENFORCEMENT AT THE TIME OF THE 

WARRANTLESS TAKING OF APPELLEE’S BLOOD AS PART OF ITS EXI-

GENT CIRCUMSTANCES ANALYSIS. 

 

                                           
 
128 See Missouri v. McNeely, 569 U.S. 141, 133 S. Ct. 1552, 1558, 185 L. Ed. 2d 696 

(2013)(quoting Schmerber v. California, 384 U.S. 757, 770, 86 S. Ct. 1826, 16 L. Ed. 

2d 908 (1966)(noting that “the importance of requiring authorization by a ‘neutral 

and detached magistrate’ before allowing a law enforcement officer to ‘invade an-

other’s body in search of evidence of guilt is indisputable and great.’”). 
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A. The court of appeals consideration of evidence discovered 

months after the fact as part of their exigency analysis. 

In its one paragraph of reasoning for reversing the trial court’s 

judgment that no exigent circumstances existed, the court of appeals also 

noted that there was a concern that Appellee’s “intoxication was induced 

by alcohol and cocaine metabolites.”129 Accordingly, the court of appeals 

concluded that Appellee was like the defendant in Cole, who officers be-

lieved to be intoxicated by methamphetamine and, therefore, “without a 

known elimination rate of methamphetamine, law enforcement faced in-

evitable evidence destruction without the ability to know — unlike alco-

hol’s widely accepted elimination rate — how much evidence it was losing 

as time passed.”130 

The court of appeals, however, failed to recognize two critical, dis-

tinguishing facts. First, nowhere in its opinion did the court recognize 

that no evidence was presented to the trial court to support any belief — 

including that of officers and other witnesses at the scene of the accident 

or at the hospital — that Appellee’s intoxication was “induced” by cocaine 

                                           
 
129 Garcia, 2017 WL 728367 at *12, slip op. at 26 (emphasis added). 

130 Id. (quoting Cole, 490 S.W.3d at 926–27). 
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or cocaine metabolites in addition to alcohol.131 Second, the scant evi-

dence presented by the State to show that Appellee had cocaine metabo-

lite in his blood came from the lab testing report issued more than three 

months after the night of the accident and the warrantless taking of Ap-

pellee’s blood.132 

B. The well-established rule that an exigent circumstances 

analysis requires an evaluation of the facts available to the 

officers at the time of the search. 

In Cole, this Court recognized the well-established rule that, “An 

exigent circumstances analysis requires an objective evaluation of the 

facts reasonably available to the officer at the time of the search.”133 This 

can be traced back to the Supreme Court decision in Terry v. Ohio, where 

the Court noted that a warrantless search must “be strictly circumscribed 

by the exigencies which justify its initiation.”134 This was a continuation 

of the Court focusing on the circumstances faced by an officer at the time 

                                           
 
131 One simply need search the entire reporter’s record for the word “cocaine” and no 

such word was uttered by a single witness. 

132 See State’s Exhibit 16, admitted at 3 RR 69 and located on page 271 of the PDF 

version of Volume 9 of the Reporter’s Record. 

133 Cole, 490 S.W.3d at 923 (citing Brigham City, Utah v. Stuart, 547 U.S. 398, 404, 

126 S. Ct. 1943, 164 L. Ed. 2d 650 (2006)(emphasis added). 

134 Terry v. Ohio, 392 U.S. 1, 26, 88 S. Ct. 1868, 1882, 20 L. Ed. 2d 889 (1968). 
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of the warrantless search in Schmerber v. California.135 The Court noted 

there that the officer in that case “might reasonably have believed that 

he was confronted with an emergency, in which the delay necessary to 

obtain a warrant, under the circumstances, threatened ‘the destruction of 

evidence.’”136  

Thirty years later, the Court added that, an “action is ‘reasonable’ 

under the Fourth Amendment, regardless of the individual officer’s state 

of mind, ‘as long as the circumstances, viewed objectively, justify [the] 

action.’”137 This same principle was the basis for the Court’s decision in 

McNeely v. Missouri, where the court noted that absent a warrant, “‘the 

fact-specific nature of the reasonableness inquiry’ . . .  demands that we 

evaluate each case of alleged exigency based ‘on its own facts and circum-

stances.’”138 

                                           
 
135 384 U.S. at 770, 86 S. Ct. at 1835. 

136 Id. (emphasis added). 

137 Stuart, 547 U.S. at 404, 126 S. Ct. at 1948 (quoting Scott v. United States, 436 U.S. 

128, 138, 98 S. Ct. 1717, 56 L. Ed. 2d 168 (1978))(emphasis in original). 

138 McNeely, 569 U.S. at 150, 133 S. Ct. at 1559 (citations omitted). 
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This Court too, prior to Cole, recognized the importance of evaluat-

ing the facts and circumstances available to law enforcement at the time 

of a warrantless search. In Brimage v. State, this Court held that an ob-

jective standard of reasonableness in determining whether a warrantless 

search is justified under the Emergency Doctrine is to account for “the 

facts and circumstances known to the police at the time of the search.”139 

Then, in Colburn v. State and Laney v. State, this Court again noted that 

it is to “apply an objective standard of reasonableness in determining 

whether a warrantless search is justified, taking into account the facts 

and circumstances known to the police at the time of the search.”140 Fi-

nally, in a case dealing with exigent circumstances as a basis to make 

warrantless entry into a home, this Court noted, “the determination of 

whether an officer has probable cause and exigent circumstances to enter 

. . . without a warrant is a factual one based on the sum of all the infor-

mation known to the officer at the time of entry.”141 

                                           
 
139 Brimage v. State, 918 S.W.2d 466, 501 (Tex. Crim. App. 1994), on reh’g (Jan. 10, 

1996). 

140 Colburn v. State, 966 S.W.2d 511, 519 (Tex. Crim. App. 1998); see Laney v. State, 

117 S.W.3d 854, 862 (Tex. Crim. App. 2003). 

141 Parker v. State, 206 S.W.3d 593, 600 (Tex. Crim. App. 2006)(emphasis added). 
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One of the critical facts in Cole that weighed in favor of concluding 

that exigent circumstances justified the warrantless blood draw there 

was the fact that the appellant admitted using “meth” and witnesses ob-

served that appellant’s behavior was consistent with methamphetamine 

intoxication.142 Hence, this information was “available to the officer 

[there] at the time of the search” and, as part of the exigency analysis, 

the trial court could consider the fact that the officer believed appellant’s 

body would continue to metabolize the methamphetamine and there 

would be no way to know the rate at which it would be metabolized.143 

Such was not the case here.  

C. There was no evidence presented in the record that any wit-

ness believed Appellee was under the influence of cocaine 

or cocaine metabolite at or prior to the time of the search. 

Here, there was no evidence available to any witness that Appellee 

was intoxicated by cocaine or cocaine metabolite at the time of the search.  

Accordingly, Appellee was no different than the defendant in McNeely. 

                                           
 
142 Cole, 490 S.W.3d at 920, 926–27. 

143 Id. at 923. 



42 

 

There, as in this case, the State attempted to justify the warrantless 

search of McNeely on the basis that the officer believed he was intoxi-

cated by alcohol and that the natural dissipation of alcohol was an exi-

gent circumstance in and of itself permitting them to draw McNeely’s 

blood without a warrant.144 The Supreme Court, however, rejected that 

argument, noting that, “[t]he context of blood testing is different in criti-

cal respects from other destruction-of-evidence cases in which the police 

are truly confronted with a “ ‘now or never’ “ situation,” in that “BAC 

evidence from a drunk-driving suspect naturally dissipates over time in 

a gradual and relatively predictable manner.”145 In this case, Off. Rodri-

guez believed that Appellee was intoxicated by alcohol which was con-

sistent with Appellee’s admission that he had consumed three of four 

beers.  

The only evidence in the record showing that Appellee had con-

sumed cocaine or cocaine metabolite was the blood test results obtained 

well after the night of Appellee’s arrest and the warrantless search: a lab 

                                           
 
144 McNeely, 569 U.S. at 153, 133 S. Ct. at 1561.  

145 Id. 

 



43 

 

report that showed the presence of only benzoylecgonine (cocaine metab-

olite).146 While the presence of that substance would tend to show that 

Appellee may have consumed cocaine or cocaine metabolite at some un-

determinable point in the past,147 there was no evidence (1) that Appellee 

admitted to consuming cocaine or cocaine metabolite at or before the time 

of the accident (unlike the appellant in Cole who admitted using “meth”) 

and (2) that anyone — law enforcement officers, civilian witnesses, emer-

gency medical personnel or hospital staff — had any reason to believe or 

suspect that Appellee had consumed cocaine or cocaine metabolite, or 

that his intoxication was “induced” by reason of the introduction of co-

caine or cocaine metabolite into his system (unlike the witnesses in Cole 

who saw signs consistent with methamphetamine intoxication).148 

                                           
 
146 See State’s Exhibit 16, admitted at 3 RR 69 and located on page 271 of the PDF 

version of Volume 9 of the Reporter’s Record. 

147 See Manning v. State, 114 S.W.3d 922, 924 (Tex. Crim. App. 2003)(discussing evi-

dence of cocaine metabolite); Layton v. State, 280 S.W.3d 235, 241–42 (Tex. Crim. 

App. 2009)(holding evidence of ingestion of a drug is irrelevant and inadmissible 

without testimony establishing that the drug caused some actual intoxication). 

148 See Manning, 114 S.W.3d at 924 (noting testimony that, at a level of .15 mg/l of 

benzoylecgonine, the defendant would not be feeling any of the effects of cocaine). 
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The court of appeals failed to recognize the well-established law set 

forth by this Court and the Supreme Court, failed to recognize the lack of 

evidence showing that any witness believed that Appellee was intoxi-

cated by cocaine or cocaine metabolite, and erred by considering evidence 

discovered months after the warrantless taking of Appellee’s blood as 

part of its exigent circumstances analysis. By doing so, it set an improper 

precedent whereby a court can consider something beyond what facts are 

available to an officer at the time of the search, even looking to evidence 

discovered months after that critical time as what occurred in this case. 

Accordingly, pursuant to Texas Rule of Appellate Procedure 78.1(c), this 

Court should reverse the judgment of the court of appeals, affirm the trial 

court’s judgment, and order that this case be remanded back to the trial 

court for further proceedings. 

PRAYER FOR RELIEF 

 WHEREFORE, Appellee prays that this Honorable Court reverse 

the judgment of the court of appeals, affirm the trial court’s judgment, 

and order that this case be remanded back to the trial court for further 

proceedings. 
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trict Attorney’s Office, and on Stacey M. Soule, State Prosecuting Attor-

ney, pursuant to Texas Rule of Appellate Procedure 9.5 (b)(1), through 

Appellee’s counsel’s electronic filing manager on October 11, 2017. 

/s/ T. Brent Mayr     

T. Brent Mayr  
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ated document contains 8,532 words as calculated by the word count fea-
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/s/ T. Brent Mayr     
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